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The new is frequently highlighted by its very title, such as 
a “news flash” or a “new” discount offer. The new some-
times relies upon a temporal component, such as Gatsby 
or Gates ascending to the ranks of the “nouveau riche” 

or the release of Beaujolais nouveau in the third week of Novem-
ber. But, sometimes, as is the case with state and local actions in 
the environmental and energy field—particularly as they relate to 
climate change—the new is the product of a gradual evolution, 
unannounced and barely perceptible to the outside observer.

Interstate compacts between states within the United 
States designed to preserve and allocate scarce river water 
resources, allocate scarce piscatory resources in the Atlantic,  
or even allocate and preserve scarce scenic land and river 
resources along the Columbia River in Oregon and Washington,  
are well known and “old” in terms of their prior existence and 
initial charter foundation. Although it was issued by royal 
decree rather than provincial compact, the Charter of the 
Forest in 1216 could be deemed the initial English historical 
precedent for efforts to organize and allocate scarce resources 
such as lands within the royal forest of England.

In recent years, however, some states and Canadian prov-
inces with significant economic resources have entered 
compacts or other organizational structures, attended inter-
national meetings on the Paris climate change treaty, or 
weighed in on the recent Bonn discussions on implementation 
of climate change. This is indeed “new” and heralds a poten-
tially emerging concept of federalism between activist states 
and provinces with their national governments. The United 
States, at least, has appeared to cede its federal role in the 
international sphere of climate change to other “subnational” 
groups. This article starts with some relatively established 
state-provincial compacts involving greenhouse gas regulation, 
moves to more recent state and local government appearances 
on the international stage, and then discusses potential legal 
implications of some of these new developments.

What’s New: State and Provincial Economic 
Clout
States of the United States and provinces of Canada are part 
of larger federal structures. But, the economic power of certain 

states and provinces cannot be understated in international 
terms. The state of California had a gross domestic product 
(GDP) of $2.6 trillion, making it comparable on the interna-
tional scene to France. The state of Washington had a GDP in 
2016 of some $476 billion, making it the economic equivalent 
of Belgium. The province of British Columbia, while smaller 
than Ontario or Quebec in GDP power, nonetheless accounted 
for some $264 billion (Canadian) in GDP, which makes it 
roughly the equivalent of Chile or just below Colombia in terms 
of world rankings by the International Monetary Fund in 2016.

The combined states of California, Oregon, Washington 
and the province of British Columbia account for nearly $3 
trillion in GDP among some 54 million residents. See Pacific 
Coast Coalition, pacificcoastcollaborative.org. If treated as a 
separate entity, these states combined would place roughly fifth 
in the world GDP rankings, above the United Kingdom and 
roughly comparable with Germany in total GDP. (GDP statis-
tics for various countries are available from The World Bank at 
data.worldbank.org/indicator/NY.GDP.MKTP.CD.)

What’s Old: The Standard Interstate 
Compact for Allocating Scarce Resources
The U.S. Constitution expressly provides for interstate com-
pacts after congressional approval of those agreements. Art. 
I, sec. 10. The environmental lawyer will recognize the “old” 
model of a group of U.S. states combining to allocate water 
resources from a single river, such as the Colorado River Com-
pact approved by Congress in 1922. The express purpose of 
that interstate compact was to provide for the equitable allo-
cation of the limited waters of the Colorado River among the 
states of Arizona, California, Colorado, Nevada, New Mexico, 
Utah, and Wyoming. Colorado River Compact, 1922, available 
at www.usbr.gov/lc/region/g1000/pdfiles/crcompct.pdf.

Similar compacts allocating scarce water resources exist 
among a variety of states, at least one which is the subject of 
litigation this term before the only federal forum capable of 
hearing disputes between states, the U.S. Supreme Court. See 
Texas v. New Mexico and Colorado, No. 141 Original (involv-
ing allocation of water under the Rio Grande Compact of 1939 
and federal reclamation law; Jan. 8, 2018, transcript of oral 
argument available at www.supremecourt.gov/oral_arguments/ 
argument_transcripts/2017/141,%20orig_1a72.pdf). In another 
case heard by the Supreme Court in January 2018, the failure of 
a prior interstate compact, the Apalachicola-Chattahoochee-
Flint River Basin Compact of 1997, to provide for a final 
water allocation was one of the driving forces in Florida’s 
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unique “we’ll take it only if we deem fit” jurisdictional provi-
sion giving the Supreme Court discretionary review within its 
original jurisdiction of disputes between states. This discre-
tionary review, which the Supreme Court imposed on its own 
jurisdiction, leaves open the possibility of a compact or related 
interstate dispute without a remedy among the disputing states. 
This possibility is one that at least Justices Thomas and Alito 
have criticized recently in dissenting from a denial of leave to 
file a complaint in two recent disputes between states involv-
ing challenges to marijuana cultivation and a claimed violation 
of the federal Comprehensive Environmental Response, Com-
pensation and Liability Act (CERCLA), 42 U.S.C. §§ 9601 
et seq., injuring the state of New Mexico. See Nebraska v. 
Colorado, 577 U.S.___, 136 S. Ct. 1034 (2016) (Thomas, J., 
dissenting, with whom Justice Alito joins); New Mexico v.  
Colorado, 582 U.S. ___, (June 26, 2017) (minute order deny-
ing leave to file original complaint with notation that Thomas, 
J., with whom Justice Alito joins, would grant New Mexico’s 
motion for leave to file the complaint based on reasons cited in 
Justice Thomas’ dissent in Nebraska v. Colorado).

Third, and perhaps most critically, the older model of inter-
state compacts does not allow for the possibility of states or 
tribes entering into agreements with other neighboring coun-
tries (or their subnational governments) to address other types 
of common resources, such as clean air. Indeed, in one recent 
case, Canada expressly contested the efforts of U.S. tribes in 
the upper Columbia River to assert CERCLA claims against 
a Canadian-based smelter operation for allegedly disposing of 
mining wastes through aerial emissions that impacted the bor-
dering U.S. properties. See Pakkotas v. Teck Cominco Metals, 
Ltd., 830 F.3d 975, 978 (9th Cir. 2016) (describing aerial depo-
sition from smelter located in British Columbia that allegedly 
impacted persons and species in downwind Washington State).

The Newer: U.S. State and Canadian 
Provincial Joint Efforts on Greenhouse Gas 
Emissions
Starting in the mid-2000s, West Coast states and Canadian 
provinces started to form compacts on greenhouse gas emis-
sions and sustainability efforts. In 2007, five western state 
governors, including Republican Arnold Schwarzenegger of 
California and Republican Sarah Palin of Alaska, announced 
an agreement to reduce greenhouse gas, including a multistate 
registry to track emissions. This first effort was entitled the 
Western Climate Initiative.

In 2011 the initial Western Climate Initiative ended. A 
new separate nonprofit corporation, the Western Climate Ini-
tiative, Inc. (WCII), incorporated in Delaware at that time. 
Currently California and the provinces of British Colum-
bia, Manitoba, and Quebec are formal members of the WCII, 
although that corporation’s meeting minutes for October 2017 
indicate a funding grant to an environmental consulting firm to 
support a “carbon pricing program design and implementation” 
that includes technical staff from the states of Washington and 
Oregon, as well as from California and British Columbia.

The WCII is a cross-border corporation, whose articles 
of incorporation expressly reference the purpose of provid-
ing “technical and scientific advisory services to states of the 
U.S. and provinces and territories of Canada in implementing 
greenhouse gas emissions trading programs.” Its initial board 
of directors included two directors from British Columbia, two 

subsequent efforts to seek an equitable apportionment of the 
disputed water rights. Brief of Petitioner Florida at 4–6, Florida 
v. Georgia, No. 142 Original, available at www.scotusblog.com/
wp-content/uploads/2017/09/2013.10.01-FL-Motion-to-File-
Complaint.pdf. Florida’s current litigation is based on equitable 
allocation principles, not the failed interstate compact, but it 
still illustrates an example of the more traditional form of inter-
state agreements, albeit one that failed to achieve its intended 
purpose.

Environmental lawyers will note that the older inter-
state compacts also could involve allocation of other scarce 
resources that paid no heed to state boundaries, such as the 
Atlantic States Marine Fisheries Act formed in the 1940s and 
as amended by Congress in 1950 to promote “better utilization 
of the fisheries (marine, shell and anadromous) of the Atlantic 
seaboard.” Atlantic States Marine Fisheries Compact, available 
at www.asmfc.org/files/pub/CompactRulesRegs_Feb2016.pdf.

Finally, a recent Republican president, President Reagan, 
signed into law the Columbia River Gorge National Scenic 
Area Act (16 U.S.C. §§ 544–544p) in 1986, thereby ratify-
ing an interstate compact between Oregon and Washington. 
That compact focused on interstate regulation and preserva-
tion of a designated national scenic area rather than a specific 
allocation of water rights to the Columbia River. Nonetheless, 
like many antecedents, it could be said to be like its older com-
pacts: it involved only states within the United States and was 
expressly approved and permitted by an act of Congress.

Three limitations of these older interstate compacts are 
apparent. First, it literally requires an act of Congress to autho-
rize and ratify the intended state compact. While acts of 
Congress may have been easier to come by in the 1930s or 
even early- to mid-1990s, in today’s world of legislative grid-
lock in Congress, the prospect of passing anything other than 
an urgent piece of fiscal legislation is daunting indeed. See 
E.W., “Unprecedentedly Dysfunction: Political Gridlock” 
The Economist, Sept. 22, 2014, www.economist.com/blogs/
democracyinamerica/2014/09/political-gridlock.

Second, the traditional interstate compact is subject to a 
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United States must carefully monitor the actions of RGGI. 
Indeed, one Canadian-based utility, Hydro-Quebec, confirmed 
that 74 percent of its sales outside of Quebec go to New York 
and New England areas. Hydro-Québec, Export Markets, www.
hydroquebec.com/sustainable-development/energy-environment/ 
export-markets.html.

In a separate climate-change-focused initiative started in 
2015, California and the German state of Baden-Württemberg 
sponsored an international coalition known as the “Under2 
Coalition,” which aspires to reduce greenhouse gas emissions 
for the various signatories to under 2 metric tons per capita by 
2050. The coalition currently includes the states of Califor-
nia, Connecticut, Massachusetts, Minnesota, New Hampshire, 
New York, Oregon, Rhode Island, Vermont, Virginia, and 
Washington, together with several cities within the United 
States, the provinces of British Columbia, the Northwest 
Territories, Ontario, and Quebec, and several other foreign 
countries or subnational governing bodies. The MOU for this 
coalition states in its statement of purpose that by “working 
together and building on agreements such as the Declaration 
of Rio de Janeiro 2012 . . . subnational governments, together 
with interested nations, can help to accelerate the world’s 
response to climate change.” U2 Coalition, Global Climate 
Leadership Memorandum of Understanding 1 (2015), available 
at under2mou.org/wp-content/uploads/2015/04/Under2-
MOU-with-Addendum-English-US-Letter.pdf. The MOU 
provides that implementation of the shared goal of greenhouse 
gas reduction is based upon the signatory parties’ own strate-
gies, some of which may be unique to that entity, and some of 
which can be shared goals. Id. at 3.

California’s Recent Participation in 
International Climate Change Events
In 2017, California and other states began to assume a more 
vocal leadership with respect to participation in the inter-
national sphere of climate change organizations. California 
Governor Jerry Brown announced in a videoconference in 

from California, and two from Quebec. Although corporations 
with boards from multiple cities may be commonplace, it is 
the official nature of the representatives—state or provincial 
governmental leadership—that set WCII apart and make it a 
relatively new structure.

In a related effort starting in 2014, California’s cap-and-trade 
program was linked expressly to a similar program in the prov-
ince of Quebec, and the two entities now coordinate in joint 
auctions of greenhouse gas allowances whereby each agrees to 
accept compliance documents issued by the other entity. See 
California Air Resources Board, “Auction Information: Back-
ground,” www.arb.ca.gov/cc/capandtrade/auction/auction.htm. 
In 2017 the province of Ontario formally joined the California-
Quebec joint auction process in a three-way agreement. The 
California Air Resources Board posted an initial notice of the 
first such joint auction in 2018, and that notice continues to 
reference the state of California as well as two provinces, Que-
bec and Ontario, as participating in joint auction programs. 
See Auction Notice issued Dec. 21, 2017, available at www.arb.
ca.gov/cc/capandtrade/auction/feb-2018/notice.pdf.

As one Canadian legal source commented about the ini-
tial decision by Ontario in 2015 to join with California and 
Quebec, “A harmonized carbon pricing system across Canada, 
while encouraged by business leaders, has so far proven to be 
elusive. Given the [Canadian] federal government’s reluctance to 
get involved in regulatory initiatives, coordinated efforts by prov-
inces is considered a more efficient approach.” Julie Abouchar 
and Charles Birchall, Ontario to Join Quebec and California in 
Implementing Carbon Cap and Trade System to Reduce Green-
house Gas Emissions, Willms & Shier, Apr. 17, 2015 (emphasis 
added), available at www.willmsshier.com/docs/default-source/
articles/article—-ontario-to-join-quebec-and-california-in-
implementing-carbon-cap-and-trade-system-to-reduce-green-
house-gas-emissions—-ja-and-cjb—-april-2015.pdf?sfvrsn=2. 
This observation could be equally applicable to the current 
reluctance of the U.S. federal government to address climate 
change in any sustained fashion.

There is a similar initiative in areas of the U.S. East Coast 
to allocate greenhouse gas emissions through a multistate auc-
tion system. This multistate effort, like the WCII, starts with 
a common corporation, not a congressionally approved com-
pact. The corporate name is the Regional Greenhouse Gas 
Initiative, Inc. (RGGI), which was incorporated in New York 
and with its principal office in New York. Also like the WCII, 
RGGI is a nonprofit corporation that supports the participat-
ing states’ efforts to coordinate emission allowance auctions 
through technical and scientific support. The states currently 
participating are Connecticut, Delaware, Maine, Maryland, 
Massachusetts, New Hampshire, New York, Rhode Island, 
and Vermont. RGGI was formed in 2005 by a memorandum 
of understanding (MOU) between the initially participating 
states. The MOU expressly references a possible federal struc-
ture, which might, if similar to the RGGI program, be adopted 
by the signing states in lieu of RGGI. No such federal program 
has emerged yet. Unlike the older model of interstate com-
pacts, RGGI was not authorized by Congress as a traditional 
interstate compact.

RGGI currently does not boast any international partici-
pants, unlike the California-Quebec-Ontario cooperation 
assisted by the WCII. RGGI’s efforts to regulate greenhouse 
gas emissions apparently stop at the national borders, although 
Canadian companies wishing to sell power in the northeastern 
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It can be expected that state governors, particularly those 
from larger states with more revenue for international travel 
junkets, would strut across the world stage and make pro-
nouncements about events beyond their limited jurisdictions. 
Indeed, the number of trade or political exchange conferences 
between U.S. cities and state delegations with China prob-
ably has contributed to increased sales of the potent Maotai 
liquor used in ceremonial toasts. But, the recent venture of 
California’s governor in the international limelight at the clear 
derogation of policies of the federal presidency seems more 
akin to statements made by Confederate representatives to 
Great Britain during the Civil War.

One new multistate group, the U.S. Climate Alliance, 
is composed of 14 states and Puerto Rico and was expressly 
formed in response to President Trump’s announcement that 
the United States would withdraw from the Paris Accord. See 
Press Release, U.S. Climate Alliance, Governors Report 14 
States and Puerto Rico Are ‘On Track’ to Hit Paris Climate Tar-
gets, New Report, Sept. 20, 2017, available at static1.squarespace. 
com/static/5936b0bde4fcb5371d7ebe4c/t/59c2c1b9914e6b97
756f833a/1505935801920/USCA+Press+Release-+9.20.pdf. 
Although the U.S. Climate Alliance currently is composed of 
U.S. states, in its September 2017 meeting governors of the 
states of California, Oregon, and Washington were joined by 
former Secretary of State John Kerry for a discussion of climate 
change. Id. The participation of a former secretary of state sug-
gests a more prominent international role for the U.S. Climate 
Alliance as well as other groups.

What’s It All About?
Environmental, energy, and natural resources lawyers must 
adopt the wise bromide that it is difficult to read too much 
into one set of politically driven events during a one- or two-
year time period. Certainly, the Trump administration could 
change its position on certain climate change organizations or 
efforts, although its current position suggests otherwise. Cali-
fornia’s current leader, Governor Brown, is to be replaced by a 
new governor in 2018, and that new governor may not have 
the same climate change focus. International organizations, 
particularly those with long aspirational policy goals and lim-
ited implementation goals, may well disappear underneath a 
sea of red ink caused by heated internal exchanges rather than 
the melting of global ice flows.

Yet, the practicing environmental, energy, and natural 
resources lawyer should note that clients in the renewable 
energy field, in the zero-emission vehicle business, or in the 
markets for greenhouse gas allowances and offsets may well 
be affected by regional states or state-province actions. Both 
RGGI and WCII have maintained greenhouse gas allow-
ances for several years with new auction offerings already 
set for 2018. China has set an ambitious governmental man-
date for use of zero-emission vehicles in 2019. If the current 
weather-driven disasters of massive hurricanes in the South 
and East, terrifying fire storms in the West, and species deci-
mation such as that experienced by photogenic polar bears in 
Alaska and the Canadian northwest continue, then further 
demand for action and regulation by new “subnational” orga-
nizations spanning national borders can be expected. This is 
true even if the will for such action on a federal level remains 
dormant. 

Hamburg, Germany, that California would sponsor a global 
warming summit meeting in 2017. Governor Brown was blunt 
in his remarks, noting that, while President Trump announced 
a decision to pull out of the Paris Accord on climate change, 
he “doesn’t speak for the rest of America” in making that 
withdrawal. Lisa Friedman, Jerry Brown Announces a Climate 
Summit Meeting in California, N.Y. Times, July 6, 2017, available 
at www.nytimes.com/2017/07/06/climate/jerry-brown-california-
climate-summit.html.

Governor Brown continued his foray into the international 
world, and in June 2017 signed an agreement with Chinese 
Science and Technology Minister Wan Gang for further coop-
eration between China and California on climate change 
efforts. The agreement was described as nonbinding, but 
focused on clean energy and zero-emission vehicles and devel-
opment of those resources. Governor Brown was quoted as 
stating that “California is the leading economic state in Amer-
ica and we are also the pioneering state on clean technology, 
cap and trade, electric vehicles and batteries, but we can’t do 
it alone.” The U.S. Secretary of Energy, Rick Perry, was also in 
attendance, but his statements received second-level reviews 
about a strategy adopting “all of the above” programs in the 
United States See Reid Wilson, California Signs Deal with China 
to Combat Climate Change, The Hill, June 6, 2017, available at 
thehill.com/homenews/state-watch/336537-california-signs-
deal-with-china-to-combat-climate-change.

In June 2017, the Prime Minister of Fiji, the incoming presi-
dent of the Climate Change Conference 23, named Governor 
Brown as Special Advisor for States and Regions for the con-
ference that was held in Bonn in November 2017. In a press 
release, the governor contrasted California’s aggressive action 
on climate change with the Trump administration’s lackluster 
approach: “While the White House declares war on climate sci-
ence and retreats from the Paris Agreement, California is doing 
the opposite and taking action.” Press Release, State of Califor-
nia, Office of Governor Edmund J. Brown Jr., Governor Brown to 
Represent World’s States and Regions Committee to Climate Action 
at UN Climate Conference, European Union and the Vatican,  
Oct. 31, 2017, available at www.gov.ca.gov/news.php?id=20053.

If the current weather-
driven disasters continue, 
then further demand for 
action and regulation by new 
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spanning national borders can 
be expected, even if the will for 
such action on a federal level 
remains dormant.


