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Chapter Z: SCIENCE AND TECHNOLOGY 
2021 Annual Report1 

 
I. POLICY DEVELOPMENTS 

 
A. EPA’s New Rule on “Strengthening Transparency in Pivotal Science” is Reversed 

within One Month of Adoption 
 
In the waning days of the Trump Administration, the Environmental Protection 

Agency (EPA) promulgated a new rule, entitled “Strengthening Transparency in Pivotal 
Science Underlying Significant Regulatory Actions and Influential Scientific 
Information.”2 Then, EPA Administrator, Andrew Wheeler, touted this rule as promoting 
“transparency” and as supported by the public’s “right to know about EPA’s regulations 
and their scientific underpinnings.”3 Some scientists, including authors writing in the 
periodical Science, suggested that the rule would in fact “be used as a mechanism for 
suppressing the use of relevant scientific information in policy-making.”4 Others, writing 
for the American Institute for Biological Sciences, suggested that the new rule would 
“allow exclusion of important human health studies, particularly those that include 
confidential medical records and other proprietary data.”5  

The Environmental Defense Fund and other non-governmental organization (NGO) 
groups promptly sued to overturn the rule.6 The suit, launched less than a week after 
Administrator Wheeler’s public announcement of the new rule, was filed in the U.S. 
District Court for the District of Montana. The NGO plaintiffs challenged the new rule, 
they later termed “censored science” rule, in part on the grounds that, “[u]nder the guise of 
promoting ‘transparency,’ the rule will limit the EPA’s discretion to consider research for 
which the underlying data are not publicly available.”7 The NGO plaintiffs contended that 
EPA’s underlying legal basis for the new “Transparency” rule was based on a statutory 
provision that allowed an agency head to set up procedural requirements internal to the 
agency. The NGO plaintiffs, however, contended that the new “Transparency” rule was far 
more than an internal procedural rule and, therefore, not legally justified.8 That is, the NGO 
plaintiffs alleged that, although EPA sought to justify the rule as a mere internal 
housekeeping provision, in reality, it was far more than a merely internal procedural 
standard.   

 
1This chapter was edited by Jay Thompson, an environmental engineer at Geosyntec 
Consultants, Inc., and John W. Wallace, a shareholder at the Smith, Hulsey & Busey firm. 
Jeremy Esterkin, a partner at Morgan, Lewis & Bockius LLP, and Jason Conder, Ph.D., a 
principal scientist at Geosyntec Consultants, Inc., authored this chapter’s section on 
proposed PFAS TSCA reporting requirements. All other sections were authored by 
Norman A. Dupont, a partner at Ring Bender LLP. 
286 Fed. Reg. 469 (Jan. 6, 2021) (to be codified at 40 C.F.R. pt. 30) (direct final rule).  
3Press Release, Envtl. Prot. Agency, EPA Finalizes Rule Strengthening Transparency in 
Pivotal Science Underlying Significant Regulatory Actions and Influential Scientific 
Information (Jan. 5, 2021). 
4H. Holden Thorp et al., Joint Statement on EPA Proposed Rule and Public Availability of 
Data, 366 SCI. 6470 (Dec. 6, 2019). 
5EPA Finalizes “Secret Science” Rule, AM. INST. OF BIOLOGICAL SCI. (Jan. 19, 2021).  
6Environmental Defense Fund v. U.S. Environmental Protection Agency, 515 F. Supp. 3d 
1135, 1139-40 (D. Mont. 2021).  
7Complaint at 1, Envtl. Def. Fund, 515 F. Supp. 3d 1135 (D. Mont. filed Jan. 11, 2021) 
(No. 4:41-cv-03-BMM). 
8Id. at 3.  
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Led by the State of New York, together with seventeen other states, three cities, 
and one county, filed a separate lawsuit in the U.S. District Court for the Southern District 
of New York, seeking declaratory relief and an order vacating the “Transparency” rule on 
many of the same grounds.9 Like the separate filing in Montana, the state and municipal 
plaintiffs also argued that the newly minted “Transparency” rule lacked legal justification 
and would effectively “subvert [the Agency’s] well-established practices for developing 
science-based regulations.”10 

One day later, on January 20, 2021, a new Administration assumed control of the 
Executive branch. President Biden issued a flurry of Executive Orders on his first day in 
office, including one entitled, “Protecting Public Health and the Environment and 
Restoring Science to Tackle the Climate Crisis” (E.O. 13,990).11 Part of E.O. 13,990 
required the Agency Head (EPA) to review the new “Transparency” rule as soon as 
possible.12 

Even before EPA could complete its formal review, the District Court in Montana 
held on January 27, 2021, that EPA’s final “Transparency” rule constituted a substantive 
(not procedural) rule.13 Thereafter, EPA promptly requested that the District Court vacate 
and remand the “Transparency” rule. On February 1, 2021, the District Court issued an 
order rejecting the “Transparency” rule and ordering that it be vacated and remanded to the 
Agency.14 

On June 2, 2021, EPA published its formal announcement that it had vacated the 
“Transparency” rule in the Federal Register.15 This announcement completed the rule-
making cycle and removed any regulatory provision in effect from the rule that the prior 
Administration had announced less than six months before.  

 
B. EPA’s New Rule on Cost-Benefit Analysis for Air Regulations is also Reversed 

 
In another end-of-the-term decision, EPA announced on December 23, 2020 that it 

was promulgating a separate new rule purportedly designed to improve “transparency” in 
implementing a cost-benefit analysis process for all future regulations issued pursuant to 
the Clean Air Act.16 This rule, which was the cumulation of efforts originally initiated by 
former Administrator, Scott Pruitt, and then re-initiated by his successor, Administrator 
Wheeler, in a memorandum issued in May 2019, also met a quick demise in the new Biden 
Administration.17 

 
9Complaint at 1-3, New York v. U.S. EPA, No. 1:21-cv-00462 (S.D.N.Y. filed Jan. 19, 
2021). 
10Id. at 2. 
11Exec. Order No. 13,990, 86 Fed. Reg. 7037 (Jan. 25, 2021); see also Press Release, White 
House Briefing Room, Executive Order on Protecting Public Health and the Environment 
and Restoring Science to Tackle the Climate Crisis (Jan. 20, 2021).  
12Exec. Order No. 13,990, 86 Fed. Reg. at 7037 (section 2(a)). 
13Envtl. Def. Fund, 515 F. Supp. 3d at 1152. 
14Envtl. Def. Fund, No. 4:21-cv-00003-BMM, 2021 WL 402824 (D. Mont. Feb. 1, 2021).   
15Strengthening Transparency in Pivotal Science Underlying Significant Regulatory 
Actions and Influential Scientific Information; Implementation of Vacatur, 86 Fed. Reg. 
29,515 (June 2, 2021) (to be codified at 40 C.F.R. pt. 30) (direct final rule). 
16Increasing Consistency and Transparency in Considering Benefits and Costs in the Clean 
Air Act Rulemaking Process, 85 Fed. Reg. 84,130 (Dec. 23, 2020) (to be codified at 40 
C.F.R. pt. 83) (direct final rule).  
17See John H. Cushman Jr., Pruitt Starts Rewriting How EPA Weigh Costs, Benefits of 
Regulation, INSIDE CLIMATE NEWS (June 7, 2018); see also Memorandum from Andrew 
R. Wheeler, Adm’r, Envtl. Prot. Agency, to Assistant Adm’rs, on Increasing Consistency 
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https://www.epa.gov/environmental-economics/administrator-wheeler-memorandum-increasing-consistency-and-transparency
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The cost-benefit rule (or, as EPA phrased it, the benefit-costs analysis or BCA) was 
also adopted at the end of the Trump Administration and published on December 23, 
2020.18 The new rule expressly referenced prior guidelines issued in 2010, the Guidelines 
for Preparing Economic Analysis, but suggested, or at least implied, that more was 
needed.19 The new cost-benefit rule also emphasized the need for “scientific evidence that 
indicates there is a clear causal, or likely causal, relationship between pollutant exposure 
and effect.”20 

President Biden, on the first day of his new administration, called for a re-
examination of multiple rules, including the cost-benefit rule by the Agency.21 EPA moved 
promptly thereafter, and announced a rescission of the cost-benefit rule in May 2021.22 
EPA held a public hearing on the rescission on June 9, 2021.23 To date, however, EPA has 
not announced any response to the comments at that virtual public hearing. There is little 
doubt, however, that EPA’s rationale for rescinding the prior cost-benefit rule, which 
centered on the lack of an existing problem of “inconsistent” application of cost-benefit 
analysis under the Clean Air Act and the lack of necessity of certain procedures called for 
in the Trump Administration’s cost-benefit rule, has changed at all.24  

 
C. EPA Moves Toward a New Science Rule for TSCA Chemical Risk Evaluations 
 

In June 2021, EPA through its office of Chemical Safety and Pollution Prevention 
(OCSPP) announced what it termed “important policy changes” concerning the 
methodology for reviewing risk evaluations of chemicals pursuant to the Toxic Substances 
Control Act (TSCA) to ensure such evaluations “follow science and law.”25 According to 
EPA’s news release, part of this forward path was to expand the scope of potential exposure 
pathways, even if those pathways could be regulated under a different environmental law 
(such as the Clean Air or Clean Water Acts). The new policy of risk evaluation was also 
designed to ensure focus on “fenceline” communities near industrial facilities.  

In December 2021, EPA announced one of its first actions resulting from the June 
2021 policy initiative. EPA applied its new policy to a class of chemicals, known as the 
Cyclic Aliphatic Bromide Cluster, with the non-obvious acronym of “HBCD,” which was 
historically used in insulation materials for construction.26 EPA requested public comment 

 
and Transparency in Considering Benefits and Costs in the Clean Air Act Rulemaking 
Process (May 13, 2019). 
18Increasing Consistency and Transparency in Considering Benefits and Costs in the Clean 
Air Act Rulemaking Process, 85 Fed. Reg. at 84,130.  
19Id. at 81,133; see also NAT’L CTR. FOR ENVTL. ECON., OFF. OF POL’Y, ENVTL. PROT. 
AGENCY, GUIDELINES FOR PREPARING ECONOMIC ANALYSIS (Dec. 17, 2010).  
20Increasing Consistency and Transparency in Considering Benefits and Costs in the Clean 
Air Act Rulemaking Process, 85 Fed. Reg. at 84,136.   
21Exec. Order No. 13,990, 86 Fed. Reg. at 7037. 
22Rescinding the Rule on Increasing Consistency and Transparency in Considering 
Benefits and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26,406 (May 
14, 2021) (to be codified at 40 C.F.R. pt. 83) (interim final rule). 
23See Public Hearing on EPA’s Recission of the 2020 Benefit-Cost Rule, ENVTL. PROT. 
AGENCY (last updated Jan. 12, 2022). 
24Rescinding the Rule on Increasing Consistency and Transparency in Considering 
Benefits and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. at 26,408. 
25Press Release, Envtl. Prot. Agency, EPA Announces Path Forward for TSCA Chemical 
Risk Evaluations (June 30, 2021).  
26Cyclic Aliphatic Bromide Cluster (HBCD); Draft Revision to Toxic Substances Control 
Act (TSCA) Risk Determination; Notice of Availability and Request for Comment, 86 Fed. 
Reg. 74,082 (Dec. 29, 2021). 
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